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The Appellants CASE. 


IR Kenelme Digby being ſeized in Fee of the Mannor of Stokedry in the Counties of Rutland and Leiceſter of gool. per Annum, mortgaged part thereof 
to Philip late Earl of Leiceſter for 40001, and the Reſidue to the late Lord Lumley's Truſtees for 4000 L more, with Intereſt for each at 6 J. per Cent. and 
died in July following, having by his Will or otherwiſe limited the ſaid Mannor to Charles Cornwallis, Eſq; in order to pay off the ſaid Mortgages, and 
to indempnify him for what Debts he had paid or ſtood engaged for the ſaid Sir Lenelme; and afterwards in truſt for John Dighy, Sir Kenelme's Son and 

-nelme Digby died. Heir, who was then of full Age. | * a 

1667 John Digby The ſaid Cornwallis entered on the Premiſſes immediately on Sir Kenelme's Death , and the ſaid John Digby in 1667. brought his Bill in Chancery againſt 
brought his Bill to Cornwallis and the Mortgagees to redeem the Premiſſes, and obtained a Decree therein the ſecond of Fuly 1672, but died in 1673, before any thing farther was 
done; leaving two Infant Daughters, Mary and Charlotta, his Co-heirs. | 
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Mortgages dated | 
:10 and 11 Dec.1664. 
12 and 13 Dec. 1664. 

July 1665 Sir Ke-: 


7 a 5 ; * 2 - | * 
T f = He obtained That Cornwallis neglected to pay the Intereſt of the Mortgages, and pending that Suit (of his own accord, and without the Privity or Conſent of the ſaid 
8 Decree. Jobn Digby, who alone was concerned in Intereſt) by Articles dated 8 March 1669, agreed, That 6681, 105. 06 d. due on Lord Lumleys Mortgage, and that 


1673 He died. 6767. 165. 064. due on Lord Leiceſter's Mortgage for Intereſt and Coſts reſpectively, ſhou'd both be Principal Sums, and carr Intereſt at 6 J. per Cent. from 
8 March 1669 the fifteenth Day of Fanuary then laſt, and gave them Judgments in Ejectment, with ſtay of Execution only to the ſixteenth of June following, and agreed not 
receive Lady-day's Rent in the mean time, and in July following delivered 'em Poſſeſſion accordingly. 
That Ralph Lawton, who married John Digby's Widow, afterwards brought a Bill to revive and redeem, in the name of the ſaid Infants Mary and Charlbtta, 
againſt the ſaid Lord Leiceſter (who had then got an Aſſignment of the Lord Lrmley's Mortgage) and in 1682 the Lord Leiceſter anſwered and ſubmutted to a 
Redemption, but the {aid Lawton ſhortly after dying, nothing more was done in that Suit. = 

That the ſaid Infants Mary and Charlotta both married in their Infancy (viz.) Mary to the ſaid Sir Fobn Conway, and Charlotta to the ſaid Richard Moſtyn, 
| | and are both ſince dead, having left the Appellants their reſpective Children and Heirs, who are entitled to redeem the Premiſſes. = 

1702 John Shrim- That in 1702. the Appellants being about to bring a Bill to redeem the Premiſſes againſt the ſaid John Shrimpton and his Wife (to whom the Lord Leiceſter 
«pton agreed to pur- had aſſigned the ſaid Mortgages) the ſaid 7ohn Shrimpton thereupon by Agreement in Writing ſigned by him and by Agents on behalf of the Appellants, agreed 
«chaſe the Equity of to give them 27501. for the Equity of Redemption, and that an Act of Parliament ſhou'd be obtained for perfecting the Sale, and the ſaid John Shrimpton agreed 
Redemption. to aſſiſt all he could in obtaining the ſane. | 3 

That a Bill was afterwards brought into this Honourable Houſe for that purpoſe, but inſtead of aſſiſting, the ſaid Jahn Shrimpton and his Wife (the now Re- 

Hill. Term. 1705 ſpondents) oppoſed it by their Council, and prevented its paſſing, and alſo refuſed to perform the ſaid Agreement: Whereupon the Appellants, in Hillary Term 
che droctlonts brought 1705. brought their Bill in Chancery againſt the ſaid John Shrimpton and his Wife for a ſpecitick Execution of the ſaid Agreement, or elſe that the Appellants 
"Their Biull in Chan- might redeem the ſaid Mortgages in caſe the Court ſhou'd not think fit to decree the Performance of the Agreement. To which Bill the ſaid John Shrimpton and 
| cery. his Wife anſwered and inſiſted, that he was drawn in to the ſaid Agreement, and that he ought not to be bound by it, the ſame not being reciprocally binding, 
becauſe of the Appellants Infancy; and that after ſuch a length of time the Appellants ought not to be let in to redeem. . 
| That the ſaid Fobn Shrimpton ſhortly after died, and the Appellants having revived the Suit againſt the Reſpondents, the Cauſe was hear'd before his Honour 
13 Dec. 1709 the Maſter of the Rolls the thirteenth of December 1709, who diſmiſs'd the Bill as to the Agreement, but decreed the Appellants ſhou'd redeem on Payment of 
Deeree of the Maſter the 4000 l. and 4000 J. and their Intereſt and Coſts. 
f the Rolls. That the Reſpondents appealed from the ſaid Decree to the late Lord Chancellor, who on hearing the Cauſe the 29th Day of April laſt, confirmed the ſaid 

29" April 1710 Decree, with this difference, that the Appellants ſhould be bound by the ſaid Cornwallis's Agreement, for making Intereſt Principal, and ſhou'd redeem on Payment 
Decree of the late of the ſaid 4000 l. and 40001. 6681. 101. 064. and 6764. 161. 064. and their Intereſt and Coſts. | 


Lord Chancellor. Which Decrees the Appellants humbly hope ſball be geverſed as to the Diſmiſſion of their Bill touching the Agreement, and that the ſaid Agreement ſhall be per- 
formed, or otherwiſe that the Decree for Redemption made by the Maſter of the Rolls ſhall be confirmed, and ſo much of the late Lord Chancellor's Decree 
as eſtabliſheth the ſaid Cornwallis's Jgreement to pay Intereſt upon Intereſt ſhall be reverſed. 

For theſe Reaſons as to the Performance of the Agreement, (vis. | 
For that it evidently appears by Letters under the faid John Shrimpton's own Hand, and the other Proofs in the Cauſe, that there was a ſolemn fair Treaty 
continued for a Year together before the ſaid Agreement was ſigned, without the leaſt Fraud or Circumvention on the Appellants part; That the ſaid John Shrimpton 
all the while knew the Appellants were Infants, and that the Equity of Redemption was in them, and for that reaſon he agreed to aſſiſt all he could in getting an Act 
of Parliament to veſt it in Truſtees; and if a Perſon of full Age will on valuable Conſiderations contract with Infants, knowing them to be ſo, It's humbly hoped, 
as at Law ſuch Contract is good, and the Perfon ſhall anſwer Damages there for breach of it; ſo in Equity he ſhall ſpecifically perform it, otherwiſe Infants 


(who are always favoured) wou'd really be in a worſe Cafe than Perſons of full Age. 
And for theſe Reaſons, as to the Intereſt upon Intereſt (vis.) | 
For that it appears Sir Kenelme Digby died within ſeven Months after he made the Mortgages, and conſequently there cou'd be but half a Year's Intereſt then 

due; That Cornwallis on Sir Kenelme's Death entered on the Premiſſes, and kept John Digby the Heir out of Poſſeſſion, and he ought at leaſt to have kept paying the 

Intereſt; That Cornwallis had no manner of Capacity or Power, either as Deviſee or Grantee, to charge the Eſtate with one Shilling more than was ſtrictly due; and 

if he let the Intereſt run in Arrear, as that was not 7ohn Digby's fault, ſo ought not Fohn, or the Appellants his Heirs, to ſuffer by it to the degree of paying In- 

tereſt upon Intereſt at 61, per Cent. and alſo the like Intereſt for the Mortgagees very Coſts, as appears by their own Accounts; and the Arrear of Intereſt was 

in — meaſure the fault of the Mortgagees, who might have entered on Sir Lenelme's Death, or have brought a Bill to fore-cloſe, which, to this Day, they 

never did. | | 

2dly, That 7obn Dighy was then of full Age, but was neither a Party nor conſenting, nor ſo much as privy to the Agreement, tho? he (and not Cornwallis) was the 
only Perſon to be affected by it; and tho John had a Suit then depending againſt em both to redeem the Eſtate, and it would be highly unreaſonable if two third 
Perſons ſhould without his Privity ſtate ſuch an Account, and make ſuch an Agreement for him, and that right or wrong he ſhou'd be bound by it: And moreover 
it cannot be pretended Cornwallis did the leaſt Service to John by it, for he made the Agreement the 8*® of March 1659, and then confeſs d Judgment in Ejectment 
with ſtay of Execution only till the 16h of June following, and agreed not to receive the Lady-day's Rent in the mean while, and agreed their Intereſts and Coſts 
ſhou'd be Principal, and carry Intereſt from the 15h Day of January then laſt, and in July following he voluntarily delivered them up Poſſeſſion; ſo that it was 
really making their Intereſt and Coſts Principal from a Day ſeven Weeks paſt, and giving em Poſſeſſion at the ſame time (for they were to have and really had all 
Rent that became due from that Day.) This was an Action ſo injurious to Fobn Digby, and ſo voluntary in Cornwallis, (there not appearing the leaſt Neceſlity for 
his doing of it) and fo clandeſtine in the Mortgagees, who well knew that — was but a Truſtee, and that John Dighy was the proper Perſon for them to 
reckon with, that, tho? at this diſtance it cannot be proved, yet it's highly to he ſuſpected there was an Underſtanding between them, or elſe why did not Cornwallis 
inſtead thereof give them actual Poſſeſſion the 8th of March, which was all they could have aſk'd of him. And if it's once allowed that Truſtees may ſecretly and 
without neceſſity ſtate ſuch Accounts, and heap Intereſt upon Intereſt, it will be of dangerous conſequence to many Heirs, on whom ſuch Accounts may be multi- 
plied, and their Eſtates preſently eat up; for by the ſame reaſon it may be done once, it may be done annually, and it's againſt both Law and Equity that any Man 


ſhould be bound or injured by what others act without his Authority. 


I herefore the Appellants humbly hope, either that the ſaid John Shrimpton's Agreement ſhall be performed, or that the Decree of the Maſter of the Rolls ſhall be 
ajfurmed, - and the late Lord Chancellor's Decree as to Intereſt upon Intereſt reverſed. 
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